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L-1 VISA FOR INTRACOMPANY TRANSFEREES


This memorandum summarizes and outlines the L-1A nonimmigrant visa process.  We start by emphasizing a few fundamental principles relevant to U.S. immigration law.

1.
Immigration law does not make sense.

There is no rational explanation for most of our immigration statutes (the Immigration and Nationality Act ("INA")) and regulations.  The INA is the end product of our historical encouragement of open immigration, compromised by international upheavals, shifting foreign policies, racial prejudice, economic self‑interests and dealing with a politically powerless constituency, the non‑voting foreign national.

2.
"Visas" are given only by the State Department, operating abroad through U.S. Consulates.  "Status" is conferred only by the Department of Justice, operating through the Immigration and Naturalization Service.

If a foreign national is physically outside the U.S., the State Department is in control.  If he is seeking entry to the U.S. at a port of entry (a border or an airport), the CIS is in control.  Frequently, CIS and the State Department do not interpret or enforce the INA in the same way.

3.
The CIS is not consistent in its decision-making processing.  This means that the CIS can rule one way on a given set of facts and then rule a different way or take much longer to rule on another case with the same set of facts.  We try to avoid these outcomes by requesting from you a substantial amount of documentation and then submitting the types of information and documentation that the CIS typically requires to approve cases.  


L‑1 VISA PROCESS AND PROCEDURE

The L‑1 visa status is issued to an executive or manager of a company which has employed the foreign national abroad for at least one year prior to entry into the United States, and who is coming to the U.S. to accept a management/executive position with an affiliated company based in the United States.

The L‑1 visa category may also be available to employees of the foreign company who possess "specialized knowledge" essential to the business.  One of the main advantages of the L‑1 visa is that it usually facilitates international travel and it can be obtained in a relatively short time (currently 3 to 6 weeks from the date the petition is submitted to the Immigration Service for processing).  

Please note that the foreign and U.S. companies will support an L‑1 visa if one is a subsidiary of the other, if they are both subsidiaries of the same parent, if they are not corporations but mutually owned by the same entity or person, or are engaged in a joint venture project.

The length of the visa will depend upon the nature of the U.S. employer.  If the U.S. employer is opening a new office, the initial grant of the L‑1 visa will be for only one year.  The theory of the CIS is that the L‑1 visa may be used to start up a U.S. company, but extensions of the L‑1 visa status must depend upon the viability of the U.S. company.  In other words, at the end of the first year the U.S. company must have 

established operations and employees, or the CIS may deny further extensions.  If, at the time the first L‑1 petition is filed, the U.S. employer has operated longer than one year and employs other staff who will be managed by the L‑1 manager/executive, the initial L‑1 visa may be granted for a period of up to three years.  Additionally, the foreign company must continue to do business throughout the term of the L‑1 visa.  We would need, therefore, to document the activity of a client's foreign company which employed the client abroad.  Also, the foreign national cannot shut down the foreign operation until the foreign national completes his or her permanent immigration.

As mentioned above, under current regulations the L‑1 visa status will be granted for an original period of one year if the U.S. company has not been active for at least one year, and for an initial grant of three years if the U.S. company has been active for the year before the foreign national applies.  At the end of the first year, if the U.S. company can document that it has employees, is able to pay their salaries, and is actively doing business, an extension of the L‑1 status for an additional two year period is available.  There is a limit of five years in the L‑1 classification.  (A sixth year extension can be granted in some rare cases.)

As explained, one of the major advantages of the L‑1 visa is that it allows the U.S. company to file an immigrant petition to hire the foreign national on a permanent basis without going through the lengthy and costly process of filing an application for labor certification.  It is a shortcut to the "green card".

The U.S. company cannot file this immigrant visa petition for the foreign national until it has been doing business in the U.S. for at least one year, and can prove that it has several employees that the foreign national manages, or that the foreign national is an executive of the company.

CIS's definition of "doing business" is:

the regular, systematic and continuous provision of goods and/or services by a qualifying organization which has employees and does not include the mere presence of an agent or office of the qualifying organization in the United States or abroad.

CIS's definition of "managerial capacity" is:

an assignment within an organization in which the employee primarily directs the organization or a department or subdivision of the organization, supervises and controls the work of other supervisory, professional, or managerial employees, has the authority to hire and fire or recommend those as well as other personnel actions (such as promotion and leave authorization), and exercises discretionary authority over day‑to‑day operations.  The term manager does not include a first‑line supervisor, unless the employees supervised are professional, nor does it include an employee who primarily performs the tasks necessary to produce the product and/or to provide the service(s) of the organization.

CIS's definition of "executive capacity" is:

an assignment within an organization in which the employee primarily directs the management of an organization or a major component or function of that organization, establishes the goals and policies of the organization, component or function, exercises wide latitude in discretionary decision‑making, and receives only general supervision or direction from higher level executives, the board of directors, or stockholders of the business.  This definition does not include an 

employee who primarily performs the tasks necessary to produce the product and/or to provide the service(s) of the organization.

Once the U.S. company is at a level of performance that meets CIS's definition of having been "doing business" for at least one year, it may file the immigrant visa petition.  We usually suggest waiting at least 30 days after entry under and L-1 visa to begin processing the immigrant visa petition.  The CIS takes about 60 days to adjudicate an immigrant visa petition.  The wait after that period to obtain permanent resident status is usually about nine to eleven months.  During this latter period a spouse and/or child is entitled to employment authorization to work in the United States.
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